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Commissionerate

3Tfled  aft  qFT F qi]TName & Address of the Appellant / Rcepondeut

M/s  BLG  Electronics  Ltd.
E-26,  GIDC  Electronic Estate,
Gandhinagar,  Gujarat-382044

q*  qfalf  qu  3Tife  3rfu  a  3THdr  ergrF  zFiiTT  €  ch  ng  Efl  3FTaffl  ti  rfu  q9rfeTfa  ffi
ng  uerTT  3Tfatfrra  ch 3TtPra  q  grfle7uT  3TraiF  qnga  5¥  vtFtTT  a I

Any  person  aggrieved  by  thls  Order-In-Appeal  may  file  an  appeal  or  revision  application,  as  the
e  may  be against such order,  to the approprlate  authority  in the following way  .

iTRT aft giv enaiFT

vision application to Government of India :

-rm¥pap©qiigrgra¥'#4FT?¥T¥ffijfa#=rm¥al_S,FfRfaffl**,rm"P_--_ C`    ,.rT_.. I'Eft`ch fljjfair,I `:#ji in-in, dr ul, q± fan ..  1 ioooi  ch tft ienift rfu I

A  revislon  applicatlon  I.ies  to the  Under Secretary,  to the  Govt   of  lndla,  Revlsion  Application  ulilt
/  ^f  Flnanra    nenartment  of  Revenue,  4`h  F|oor,  Jeevan  Deep  Bullding,  Parllament  Street   New`istry  of  Finance,   Department  of  Revenue,  4"I  Floor,  Jeevan  ueep  buualHg,  rc]IIialiic"  u` ,--,, `~„

lhl -110  001  under Sectlon  35EE  of the  CEA  1944  In  respect of the followlng  case,  governed  by first
oviso to  sub-section  (1 )  of Sectlon-35  lbid

qfa  7TTi]  qfr  gTf]  a  qFTa  fi  ffl  xp  al±t5T{  ed  a  fan  .ToerT"  "  3TH  zFTwi  fi  IT
qur€ITTIT a  iF` `]rDan{ * rna  a  xp Ir\FTr  a,  arc pe vnIiTh IT mat * rfe ae  fa5di

ri. IT fa5th^'quorTi{ a a  7]Ta  @  rfu5IT-t} iRT * a

)           In  case  of any  loss  of goods where  the  'oss  occur in  trans.It from  a factory  to  a  warehouse  orto.,   _  _   I,._:_~  .i`^   .^..r.a  ^f  nr^.ac±einrl   nf  the  aoods  In   aIn  uasc;  ul   ciiiy   li;OO  ul   9`,uu ,,,,, ~ ,.... _   ,___   ____

other  factory  or  from  one  warehouse  to  another  during  the  course  of  processing  of  the  goods  ln  a
n  storage whether in  a factory or in  a warehousearehouse or
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qT  rfu  fi  ffuifha  FTa  qi  qT  TTTa  a  faiarfu  +  wi}iT  ¥€rty5  ri  7Th]  q{  GEFTiFT
ch qTq ti aig{ fan TIE ar rfu ti farfu £ I

ty of excise on goods exported  to any country or territory outside• iL _   ___J^  „,hi^h  are  oynnrtf=rluly  ul  t=^|,'O\,  \,I I  t ,---.  _'`r _ _  _ _

mater.ial  used  in the  manufacture  of th.e  goods  which  are  exported
ofdu
ble

or territory outside  lndla.

FT  fgiv  fin  qT{{T a qTgi  (irra  qT  `Ir al)  Prrfu  fgiv  TFT  FTd a I

ids  exported  outs.ide  India  export to  Nepal  or  Bhutan,  without  payment  of

=g=SagF*ftalchFFT¥FTF#ng#¥2riF98chrmFTfF£

y   duty   allowed   to   be   utillzed   towards   payment   of  exclse   duty   on   f'nal
ler the  provisions  of this Act or the  Rules  made  there  under and  such  order
the  Comm.Iss.Ioner (Appeals)  on  or after, the  date  appo'inted  under Sec.109
}e  (No.2) Act,1998,

gr(erfro)_fiTTatit,`2091Sffi¥.±T_P¥.€TThaFqTUTinfflenffitFTa=8ala*7¥en*q
i-ng-*Tchqurm¥5_¥*%fr*aTft¥*en¥#' ri`rfu lei FTq FT ion Tea st a eri]Tfa rm 35-E   i T]errm TIT  cn  5IIcill  ap

3TT¥-6 ardiT ifl  rfu th an  rfu I

]pplicatlon  shaH  be  made  in  duplicate  in  Form  No   EA-8  as  specified  under
entral  Excise  (Appeals)  Rules,  2001  within  3  months from  the  date  on  wh.ich
ught to  be  appealed  aga.Inst .Is  communicated  and  shaH  be  accompanied  by
Bach  of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
3  Challan evidenclng  payment of prescribed fee as prescribed  under Section
=A,1944,   under Major Head  of Account.

a fflq ed qaT] RT ng rna wh ar ed tFT an wi 200/-t7ha oriTiT an FT 3ir
ap ianq th qi{T a al  iooo/-   # tat iITTfflT d} tnt I

:uag:::a8:: :::"o::e::caonTPR:,:#,-aJ::r:fthRes ::oo'JnYlnevr:,;:: :smmo:met            .
is One  Lac.

enir rna fas ri an T]TH

Tq dr EF{ 3Trm qrqTftw t} rfu 3Tife -
Excise,  &  Service Tax Appellate Tribunal

qiiF erRTfin,  ig44 # €rRI 35-fl/35i t6 3fch:-

on  358/ 35E  of CEA,  1944  an  appeal  lies to  :-

2  (1)  S  fi  ant  erIqT{  a  3TanqT  zfl  3Tflii,  3rfTal  t}  qFTa  i  th  iF5,  trfu\.       _rd____       .'`_`,  `     L     \'  /       -

qu  iafflq;i  of}an  =rmin(GF±)  tfl  qRan  drf[H  itfan,  37Fq+m<  F  2OdaraT,
I  ,3iq{tIT  ,fanQTFTT]T{,3TE]TFT-380004

regional  bench  of  Customs,  Excise  &  Servlce  Tax  Appellate  Trlbunal  (CESTAT)  at
umallBhawan,Asarwa,Girdhar   Nagar,   Ahmedabad       380004    In   case   of   appeals
s  mentioned  in  para-2(i)  (a)  above.
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The  appeal  to  the  Appellate  Tribunal  shaH   be  filed   in   quadrupHcate   in  form   EA-3  as

prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001     and    shaH    be
accompanied against (one which at least should  be accompanied  by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount of duty  /  penalty / demand  /  refund  is  upto  5
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in the form  of crossed  bank draft  in
favour  of  Asstt.  Registar  of  a  branch  of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of  the  place  where  the  bench  of
the  Tribunal  is  situated.

:`..`.`:,:.`::..:.`          :.`..;.``              `..:.:.:        `` ....,      :...`.`.`.,:        .....     `:,..i            ...` ....  :..:`.:,,......`,i.: ....,... `.`..` ....  `        .`...` ......            `,.,...   '.`.-`                       :``.``

In  case  of the  order covers  a  number  of  order-in-Origlnal,  fee for each  O.LO.  should  be

pald   in   the   aforesald   manner   not  withstanding   the  fact  that  the   one   appeal   to   the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
filled to avoid  scriptoria work  if excising  Rs.1  lacs fee of Rs.100/-for each.

¥ir=EL#7oiinanHwh%d3#3E¥-±3rfuTifequ¥5¥503Eanur#q=3TTaH#Tfife an dr rfu I
One copy of application  or 0.I.0.  as the case may be,  and the order of the adjournment
authority shaH   a  court fee  stamp  of Rs.6.50  paise  as  prescribed  under scheduled-I  .Item
of the court fee Act,  1975 as amended

FT ch{ rfu qFTal qri i]qFT ed qTa fan @ 3ir Tft an 3FTalfa fan rm € th th ¥tT5,
aiail gen-ill  q;z=Ef;  qu aimmar{  3Tflian  fflqTmu  (drrchfaia)  fin,  1982  i  frm  % I

Attention  ln  invited to the  rules covering these and  other related  matter contended  in the
Customs,  Exc.ise  & Service Tax Appellate Tribunal  (Procedure)  Rules,  1982.

th  Fas,  tffl  rmffl  gr  T€q  drTqF  3Trm  fflITfgiv®rfe),a  Ffa3Trm  5  nd  ri
asat2Tm(Demand) tTFT  as(penalty) an  io% tar  an  arfl  3Tfat  a iFfflf*,  3rfaeFH  q±  rm  io
q5{t3  en  a I(Sectlon   35  F  of the  Central  Exclse Act,1944,  Section  83  &  Section  86  of the  Flnance  Act,

1994)

an  3{=qTa  Qj{qi  3ft{  aarq;I  a  rfuH, QTfiTFT  an "-edap  rfu  in"(Duty Demanded)+

(i)           (secri.ori)dsiiDai  a€a  fachRiT  uflt;

(ii)         fin  TTffl  trae  aiffr zfr  TrRT;
(iii)        arfrE  aft  fa=r3It a5  fan6aT  aEa  aq uf§T.

t>   qt  tF  rm 'ang  3TdtiF' a qed  i;i  rm  ft  BdFT a, 3Tca' iTftrrti Lcpd a5-tap  q*  QTJ an fan
JFT,  a.

For an  appeal  to  be filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  confirmed  []y
the  Appellate  Comm.Issioner  would   have  to  be  pre-deposited,   provided  that  the  pre-
deposit amount shaH  not  exceed  Rs  10  Crores   lt  may  be  noted  that the  pre-deposlt  ls  a
mandatory  conditlon   for  flllng   appeal   before  CESTAT    (Section  35  C  (2A)  and  35  F  of  the
Central  Excise  Act,1944,  Sectlon  83  &  Section  86  of the  Flnance  Act,1994)

Under Central  Excise  and  Service Tax,  "Duty demanded" shaH  include:
(xciv)   amount determined  under Section  11  D;
(xcv)    amount of erroneous  cenvat credittaken;
(xcvi)   amount payable  under Rule 6 of the  Cenvat Credit Rules.

3TraQT  S  FTfa  arTftH  q.rf;erzF;;rpr  ir  FTer  5If  Qjiap  3Tap  Qjff  FT  au5  farfu  a  al  rfu  fa5u  JTu  Qjffi  a

% Ir trr
In  vlew of above,  an  appeal  against this  order shaH  I.ie  before the Tribunal  on  payment of

of  the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dlspute,  or  penalty,  where
ty  alone  is  in  dispute  "
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ORDHR-IN-APPEAL

The  present appeal has been filed by M/s.  BLG  Electronics  Ltd,

±2a6s't:Da:p:LLLeac::)°:}gca=nsstta:eid:ra:ndhoLf}::::1-N:8:70/;4Ei::rEe;;:f:e=/r2eof::r::

:st;::t[:tL:-o2:i°)s[shL:rneeLr:a:t;rs=;fe;rLev:s::na.S;Ja::::nHaegda::%eoJi::sSsSLeodn:rya::e
ndhinagar[hereinafterreferredtoas"ady.udjca£I'ngauftiorl.£j/'].

riefly stated, the facts of the case is that the appellant are engaged in

lhe      anufacturing  and  export  of  LED  -  light  emitting  diodes  and  were

|=pdLLegen:aet:::a:fGEsXTC,I:ieyRmeL::::::I::GSNT°reg:ec:n°:2a::¥¥:L°nLgG;:t[e:
No.  2         C80321Pizz. The appellant filed a claim for refund of Rs.9,29,346/-

uhde   Section  118 of the  Central Excise Act,1944 read with the provision of

Secti  n  142  (3)  of the  CGST  Act,  2017  on  the  grounds  that  they  had  paid

Rs.9,   9,346/-,  vide  TR-6  Challan  No.167  dated  14.08.2019,  being  the  duty

save    at  the  time  of import  of capital  goods  vide  Bill  of Entry  No.  4414704

date    29.02.2016 and 4415421  dated 29.02.2016. They stated that they were

not    n   a   position   to   fulfill   their   export   obligation   against   the   EPCG

Aut  I  risation   and had accordingly paid  all the  applicable  duty foregone  at

the   ime  of import  under  EPCG  Authorisation,  along  with  interest.    After

intr    uction of GST, they were unable to claim/utilize the Cenvat credit that
I Wou     have entitled them to utilize such Cenvat credit for payment of duty on

thei   output supply  under the existing law.

2.1   I   In view  of the  provisions  of Section  142  (8)  of the  CGST  Act,  2017,  it

ared that no credit of the amount recovered under the existing law after

ippointed day is admissible,  of such amount has become payable due to

r}±`t\:nsitionalprovisionsofsectionl42ofthecGSTAc"017Therefore,

\
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the appellant was issued a SCN from F.No. GEXCOM/RFD/CE/60/2020 dated

26.10.2020  proposing rejection  of the  claim  for  refund  under  Section  118  of

the Central Excise Act,1944 read with Section 142 of the CGST Act,  2017.

2.2      The said SCN was adjudicated vide the impugned order and the claim

for refund preferred by the appellant was rejected.

3.        Aggrieved with the impugned order, the appellant has filed the instant

appeal on the following grounds:

/

i)         In  terms  of the  provisions  of Section  142  (3)  and  142  (6)  (a)  of the

CGST   Act,    2017,    refund    under   the    category    of   transitional

provisions is specifically granted to take care of the situation where

an  assessee  is  otherwise  capable  to  get  the  Cenvat  Credit  or  in

absence  of  any  provision  to  enable  them  to  avail  and  utilize  the

credit,  refund can be  said to accrue  under Section  142  of the  CGST I

Act,  2017.

ii)       They paid the  duty -CVD  and  SAD  on the  imported capital  goods

being  used  for  manufacturing  of the  final  products.  These  duties

were available to them  as Cenvat Credit under the old regime. The

only fact that the occasion and aspect giving rise to such liability of

payment of duty under the existing law  arose after the repealing of

the   existing  law,   their  right  to   avail   and   utilize   the   same   for

payment of duty is not taken away by any provision of the new GST
regime  including any  other provisions  specified  for  transition  from

the old regime.

iii)      The   transitional   provision   in   the   GST   regime   is   a   facilitation

provision  to  allow  smooth transition  of availability  of credit  in  the

GST regime  which  otherwise  was  also  available  in the  old  regime.

Mere  repealing of the  existing legislation with  the  GST  legislation

does not take away the rights vested under the existing law.

iv)      The admissibility of cenvat credit under the existing law is a vested

right  and the  same  cannot be  deprived  merely because of repeal or

enactment of new legislation.

The impugned order rejecting the refund is arbitrary  and illegal in

that,  by  restricting  the  benefit  to  specific  class  of person  to  take
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away a vested right and resulting collection of tax without authority

of law  and  an  unjust  enrichment  to  the  government  of an  amount

which the government is not entitled to retain.

The provision of Section 174 of the CGST Act, 2017 deals with repeal

and   saving.   Such   section   provides   under   sub-section   2(c)   that

amendment to the CGST Act should not be made to affect any right,

privilege,  obligation  or  liability  acquired  and  incurred  under  the

amended act or repealed act.

)     The refund application filed for such accrued right in view of section

142 of the CGST Act,  2017 should be allowed since they are likely to

suffer loss of the credit that it is entitled to.

i)    They rely upon the decision in the case of Eicher Motora Vs. UOI -

199  (106)  ELT  3  (SC)  and  Dai  Ichi  Karkaria  -1999  (112)  ELT  353

(SC)  wherein  it  has  been  recognized  that  credit  is  a  vested  and

indefeasible right   and is as good as tax paid till tax is adjusted on

future goods.

They  rely  upon  the  judgement   dated   06.09.2019   of  the   Hon'ble

Gujarat  High  Court  in  the  case  of M/s.Siddharth  Enterprises  Vs.

Nodal  Officer in which  Cenvat  Credit  is  recognized  and  held  to be

vested right which cannot be taken away by virtue of Rule 117.

They also rely on the decision in the case of  Adfert Technologies (P)

Ltd  vs.  UOI  -(2019)   11  Taxmaan.com  27  (P&H)  and  judgement

dated  19.11.2019 of the Hon'ble High Court of Karnataka in the case

of Asiad Paints Ltd vs. UOI.

)       Substantial   benefits   cannot   be   deprived   off   merely   because   of

procedural inflictions. They rely upon the decision of the Apex Court

in  the  case  of  Commissioner  of  C.Ex„  New  Delhi  Vs.  Hari  Chand

Shri Gopal -2010 (260) ELT 3 (SC).

i)     Their view  is  also  supported by  Section  142(6)  (a)  of the  CGST Act,

2017. The refund application filed by them squarely falls within the

ambit  of Section  142  (6)  (a)  read  with  Section  142  (3)  of the  CGST

Act,  2017.

ii)    Section  142(8)  (a)  of the  CGST Act,  2017 is not applicable.  The  said

section covers  the  situation wherein the  tax  and  or  duty payments

have    been    made    under    the    existing    law.        It    provides    for

inadmissibility  of duties  or  taxes  under  the  GST  law,  however,  it

®
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does  not  provide  that  such  duties  or  taxes  would  not  be  admissible

as refund under other transitional provisions.

xiv)     Section   142   (8)(a)  of  the   CGST  Act,   2017  is  not  a  non  obstante

clause.  Claiming refund  under  the  existing  law  as  provided  under

Section  142  (3)&  (6)  operates  pari  passu  the  provisions  of Section

142 (8)  (a) of t'he CGST Act,  2017.

xv)      On  similar  matter  refund  has  been  sanctioned  by  :   1)  Assistant

Commissioner,  GST,  Division-II,  Ahmedabad  North  ;  2)  Assistant

Commissioner,  Division-VII,  Vadodara-I.  They  submit  copies  of the

orders in these case.

xvi)    They also rely on the decision of the Commissioner (Appeals) in OIA

No. PUN-EXCUS-001-APP-603/18-19 dated 21.01.2019 in the case of

M/s.Pluscon  Systems  Pvt Ltd and  OIA No. AHM-EXCUS-0030APP-

99-18-19 dated  14.09.2019 in the case of M.s, Maxm Tubes Company

Pvt Ltd.

xvii)   The  Hon'ble  Tribunal,   New  Delhi  in  the  case  of  Flexi  Caps  and

Polymers  Pvt  Ltd  had vide  Order  No.  51825/2021  dated  15.09.2021

held that the appellant became eligible to take Cenvat Credit of the

CVD   and  Additional  SAD  paid  on  the  imports  as  per  erstwhile

Cenvat  Credit  Rules,  2004.  The  credit  could  not  be  availed  due  to

the  new  GST  regime.  The  act  contains  a  provision  to  take  care  of

such unutilized credit to be refunded to them in cash.

4.        Personal  Hearing  in  the  case  was  held  on  12.10.2021  through  virtual

mode.  Shri  Pratik  Trivedi,  CA,  appeared  on  behalf of the  appellant  for  the

hearing.  He  reiterated  the  submissions  made  in  appeal  memorandum.  He

further stated that recently Hon'ble Tribunal,  Delhi had passed a judgement

in similar matter.

5.        I  have  gone  through  the  facts  of the  case,  submissions  made  in  the

Appeal Memorandum, and submissions made at the time of personal hearing

and  material  available  on records.     The  issue  to  be  decided  in  the  present

appeal  is  whether  the  appellant's  claims  for  refund  of CVD  and  SAD  paid

ir introduction of GST in respect of imports made under EPCG during pre-
T period is permissible as per the provisions of Section  118 of the Central
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Act,    1944   read   with   Section   142(3)   of   the   CGST   Act,   2017   or

ise?

I  find  that  the  appellant  had  imported  capital  goods  under  Bills  of

No.  4414704 and 4415421 both dated 29.02.2016.  The  said goods were

ed  under  EPCG  authorization  issued  by  the  DGFT  in  terms  of the

n  Trade  Policy  2015-20.  However,  as  they  were  not  in  a  position  to

the   export   obligation   cast   upon   them   in   terms   of   lhe   EPCG

rization, the appellant paid the amount of Customs duty foregone at the

f  import  along  with  interest  on   14.08.2019.         The  appellant  have

ded that the amount paid by them towards CVD and SAD is eligible to

as Cenvat Credit under the erstwhile  Cenvat Credit Rules,  but due to

uction of GST w.e.f 01.07.2017, they could not avail the said amount as

t  Credit  and,  therefore,     they  had  filed  a  refund  claim  under  the

ions of Section 142 of the CGST Act, 2017.

I  find  that  the  issue  involved  in  the  instant  case  has  been  decided

r  by  me  in  the  case  of M/s.Navratna  Specialty  Chemicals  LLP  vide
•In-Appeal No. AHM-EXCUS-002-APP-001-20i2|±ated 20.04.2020 a_nLd

•In-Appeal    No.    AHM-EXCUS-002-APP.039-20-21    dated    24.12.2Q2Q£

elevant  extracts  of the  order  dated  24.12.2020  is  reproduced below  for

"   7.    I find tlut the provisions  Of section  142(3)  and  142(6)  (a)  Of the  CGS_T

Act,  2017  deals with the  refund relating to Cerrva[ Credit,  duty,  interest under

the existing law.  They are reproduced below:

Section  142(3) Of the CGST Act.  2017 :

(3)    Every claim for refund filed by any person before,  on or
offer the  appointed day, f;or refund of any amount of CENVAT
credit,  duty,  tax,  interest  or  any  other  amount  paid  under  [he
existing  low,   shall   be   disposed   of  in   accordance   with  the

provisions  Of existing low and any amount  everllually accruing
to  him  shall  be  paid  in  cash,  notwithstanding  anything  [o  the
contrary  contained  under  the  provisioris  of existing  low  other
than  the  provisions  Of  sub-seclion  (2)   of  section   118  Of  the

Central Excise Act,1944  (1  Of 1944)  :

Provided that where any claim f;or refund Of CENVAT credit  is

fully or partially rejected, the amount so rejected shall lapse  :
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b_!i,i   r

Provided further that no refund shall be allowed Of any amount

Of CENVAT credit where the balance Of the said amount as  on
the appointed day has been carried fiorward under lhis Act`

>        Section l42(6)  (a) of thecGSTAct, 2017:

(6)  (a)  every proceeding of appeal, review  or reference relating
to  a  claim for  CENVAT  credit  initiated whether  before,  on  or
after the appointed day under the existing low shall be disposed

Of in  accordance  with  the  provisions  Of existing  law,  arid  any
amount Of credit fiound lo be admissible to the claimanl shall be
refunded   to   him   in   cash,   notwithstanding   anything   to   the
contrary  contained  under  the  provisions  of existing  law  other
than  the  provisions   Of  sub-section   (2)   of  section   118   of  the

Central  Excise Act,  1944  and the  amount rejected,  if any,  shall
not be admissible as input tax credit under this Act:

9.              In the instant case,1f ind that the appellanl has f iled the refund claim in
respect  Of CVD  &  SAD paid against  earlier  duty free  import  of items  under the
Adrance   Authorization.   as   they   could   not   avail   the   Cerrvat   credil   Of  such

payment.    Section  142  (3)  ibid  states  that  in  case  Of refund  of any  amounl  of
C_EN_V___ATcTedit`dutv.tcc¢.inlerestoranyotheramounlpaldunder[heexisl|ng
lung filed before, on or offer 01.07.2017, shall be disposed Of in accordance with
the provisions  Of existing la:w  and  any  amount  eventually accruing  [o  him shall
be  paid in cash,  notwithstanding anything to  the  contrary  contained under  the

provisions Of existing low  other than the provisions Of sub-section (2)  Of secti?n
118 Of the CEA.   A plain reading Of the said provisions makes it amply clear [hal

for refund Of any amount paid under the said Secllon. be it Cenvat Credit or duty
or  tax  or  interest  or  another  other  amount,  the  amount  should  have  been  paid
under  the  existing law.    It  is  only  in respect  Of amounts  paid under  the  existing

low   that   the  refund  errvisaged  under  Section   142(3)   Of  CGST  Act  would  be

applicable.    In  the  present  case,  the  amount  paid  towards  CVD  &  SAD,  while
inport  Of materials,    is  paid  under  Customs  low  and   is  not  a  drty  prescribed
under the existing low i.e. under Central  Excise Act.     Further,  the  said amounts

are  not  cerrvat  credit  paid under  the  exls[ing low.  When the  amount paid  is  no[
under  the  existing law,  the  provisions  of Section  142  ibid cannot  be  applicable
and consequently. no refund in terms Of Section  142 ibid arises in the case.

9.1           The  appellant  has  f urther  contended  that  they  were  eligible   to  lake
Cerrvat Credit Of the said amount under the erstwhile Cenwal Credit  Rules and in
the present situation,  they could not take any credit of such drty.   Therefore, .the
only option left out i`' to file refund of the amount.   I find lhat this argument does
not  have  any  legal  bachap.  For  getting refund Of Cerva[  Credit  under  existin5
low  i.e under the Cerrvat  Credit  Rules,  2004,  one  has  to  avail the CerIvat Credit

first under the said Rule. The provisions under Cerrvat Credit  RA!es do n:.I all:w
refund of Cervat Credit in cash, unless il is availed.  I find that the appel.Iant had

procured drty free  row  materials  under  Advance  Authorization an.d hence  w.ere
not  eligible  fior  availment  Of  Cereal  at  the  lime  Of  receipt  in  their  premises.

Therefore, there is no merit in the said conlention of the appellarll.

9.2          Another  contention  of the  appellant  is  that  upon  payment  of the  CVD
and  SAD  irrvolved  in  the  imports,  they have  earned or  there  accrued  a right  lo
avail  the  ceirvat  credit  on such  duties  paid  and as  per  the  provision  Of Section
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"  9.     The  appellants  have  also  submitted      [hal  the  dispute  in the

present   case   perlains   to   the   period   from   March    1995    to
November   1995  as  they  had  procured  [he  inputs  during  that

period.  They argued that  Section  38A  protects  their  rights  and
privileges which have accrued lo the  appellants. The appellants
relied  upon  the  case  la:w  Of Tamil  Nadu  Pe[ro  Products   Ltd.

(supra).  They  are  apparently ref;erring to  Section  38A(c)  of the
Act  on  the  basis  that  they  had  received  the  inputs  in  the  year
1995 and had manuf;actured their final producls.

10. Wef ind that in the present case the      spare parls were supplied
lo M/s.  Escorts Ltd.  -AMG  ITractor Planl)  in  1995,  the cause Of

action  for   payment   Of  differen[ial   duty   as   per   Settlement
Commission took place in 2004 when the duty was paid in three
equal installments between October.  2004 and December,  2004.
Rule  57E  of  the  Central  Excise   Rules,  which  is  the  basis  Of
refund claim, was abolished w.e.f  1-4-2000.  Even if the  party's
Claim  Of accrual  Of rights  under  Section  38A  is  admilled for  a
moment,  it would only prolect [he claim of duty paid on dale  of
abolition   Of  the   said   rule.   The   accrual   of  any   rights   and

prir>ileges   lo   the   appellants   would   be   limited   lo   lhe   exient
available on the dale Of repeal Of Rule  57E. Since on [he dale Of
repeal  Of Rule  57E,  the  extra differential  duty  liability fixed by

Sel[lemenl  Commission  had  nol  been  paid,  the  same  cannot  be

pro[ec[ed under  Rule  57E, which had already been extinguished
from  the  statute  book  on  the  dale  Of such  payment.   It  is  the
established principle that the law has  [o be applied as il existed
at the time it was irrvoked. The refund claim for differential duly
was filed  in  2005  under  Rule  57E  but  the  said Rule  was  riot  in
existence   al   that  point   Of  lime.   Hence,   the   relief  soughi   by
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appellants  under  Rule  57E  is  not  available  lo  the  appellants
even by virtue of provision Of Section 38A ibid. "

9.3.   The appellahi has further referred lo Section  142(6)  (a) of CGST Act, 2017.

The  said Section referred pertains  to  refund  claim  arising oul  Of proceeding of

appeal,  review  or  reference  relating  to  a  claim  for  CENVAT  credit  inilialed
whether before, on or Of[er GST regime.  I find lha[ the iuslanl refund claim is not
arising  out  Of any  appeal,  review  or  reference  proceedings  under  [he  existing
low relating to a claim for Cerrvat Credi[. Therefore,  the argument placed by the
appellant in terms Of Section ibid has no relevance in the matter.

10.          Further,   I  f ind  that   the   adiudicating  authority   has   also   considered

provisions Of Section  142  (8)  (a)  Of the CGST Act,  2017 for rejecting the refund
claim in question.   In this regard,  it is observed that the adjedicating authority's
reliance on Section 142(8)  (a) ibid is tcltally misplaced on the facts Of the case as
the amount Of duty paid in the case was not under the existing lc[w but under the
Customs  low, for which the  above  said provisions  Of CGST can not  I)e  applied,
Section   142(8)   (a)   ibid   would   be   applicable   only   in   cases   Of  duties/taxes
recoverable  under  the  existing  law.    Therefore,  the  adyudicating  authority  has
erred in applying the above provision of CGST low for the present case.   I agree
with the contention of the appellanl in this regard, but I hold that this fact. in any
way, does not support their cause for refund under rof;erence.

11.           The    appellant   has   relied   on   the   Orders-in-Appeal    issued   by   the

Commissioner   (Appeals),   Central   Tar,   Raigad   in   case   of   M/s   Sudarshan
Chemicals Industries  Ltd  on similar matter.   I do not agree with the views taken
by the above authorities  in the matter for the reasons  discussed in the foregoing

paras`   The appellant have also relied upon the decision Of Hon'ble  High C?r:l_
Of Gujarat  in case  Of M/s Thermax Ltd versus  Union Of India   reported in 2019
(31) G.S.T.L 60(Guj) which are distinguishable from the facts Of the instant case.

12.           In this  regards,  If ind that recently,  the  llon'ble  CESTAT,  Chennai  has
decided an identical issue in the case Of M/s Servo Packaging Ltd  [2020-VIL-72-

CESTAT-CH-CE] ,  denying  refund  Of CVD  and  SAD  paid  on  unfulfilled  export
obligation   against   Advance   Authorization.   The   Relevant   para   Of  the   said
decision is as under:

"10.  Thus,  the  availability  Of CENVAT  paid  ;n  inputs  despite

failure [o meet with the export obligation may not hold good here
since,  firstly,   it  was  a  conditional  import  and  secondly,   such
import  was  to  be  exclusively  used  as  per  FTP.  Moreover,  such
imported inputs cannot be used anywhere else but for export and
hence,  claiming input  credit  upon failure  would  dofieat  the  very

purpose/mandate of the Adwance  Licence.  Hence,  claim as to the
benefit  Of CENVAT just  as  a  normal  import  which  is  su.fj;ering
duty is also unavailable for the very same reasons, also since the
rules/procederes/conditions   governing  normal   import   VILGST
Passion   to    Deliver    VATinfoline    Multimedia   www.vilgs[.com
Page - 5 - Of 5 compared to the one under Advance Authorization

may vary because of the rlature Of import.

11.  The  import which would have  normally srfiI;ered duty having

escaped due to   one which ultimately stood unsatisfied,  naturally
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loses  the  privileges  and  the  only  way  is  lo  tax  the  import.  The

governing  Notification  No.18/2015  (supra),  paragraph  2.35  of
the  FTP  which requires  execution Of bond,  e[c.,  in  case  Of non-

fulfilment  of export  obligation  and paragraph  4.50  Of the  HBP
read together would mean that the legislature has visualized the
case   of  nonfulfilmenl   of  export   obligation,   which   drives   an
assessee  to paragraph 4.50  Of the  HBP  whereby  the  payment  of

duty  has  been prescribed  in  case  Of bona fide  default  in  export
obligation,  which also  takes  care  of voluntary  payment  Of duty
with  interest  as well.  Admittedly,  the  inputs  imported have  gone

into  the  manufac[ure  Of goods  meant for  export,  bu[  the  export
did not  take  place.  At  best,  lhe  appellan[  could have  availed  [h(',

CENVAT  Credit.  but  that  would  nol  ipso  facto  give  them  any
righi  to  claim  refund  of  such  credit  in  cash  with  the  onset  of
G.S.T.  because CENVAT is an option available  to an assessee to
be exercised and the same cannot be enforced by the  CESTAT al
this stage. "

3.         Looking  into  the  f acts  and  circumstances  Of  the  instarlt  case  and  by
llowing the decision Of the  Hon'ble Tribunal refterred lo  above,  I find that  the

diudicaling authority has correctly rejected the refund claims  and I  do n_ol find
ny  reason  to  interfere  with  the  impugned  order  passed  by  the  ad_judicatin?
uthority.  I  also  observed  that  the  identical  issue  has  been  decided by  me_vi?e
IA  No.  AHM-EXCUS-002-APP~35/2020-21   daled  23.11.2020  in  case  Of  M/s.

clxter  Pharmaceuticals  India  Private  Limited,  Bodakdev,  Ahmedabad wherein

ame view has been taken.   Thereflore,  I reject  the  appeal filed by the  appellanl,
eing devoid of merits. and uphold the impugned order. "

I find that the appellant have relied upon Final Order No.  51825/2021

15.09.2021  passed  by  the  Hon'ble  Tribunal  in  the  case  of M/s.  Flexi

&  Polymers  Pvt  Ltd  Vs.  Commissioner  of  CGST  &  Central  Excise,

. The relevant part of the said order is reproduced as under :

` The apparent fact on record is that the appellant has paid the entire CVD/SAD

pon the goods  imported by the  appellant,  as  inputs,  for manufacturing  its  final
roduct. No doubt, initially the import was made duty free but for the reason that
he  appellant  was  granted-an  advance  license  No.5610005102  dated  21.03.2017
s is apparent from-the Show Cause Notice itself.  It is also nowhere been denied
hat the  appellant  could  not  fulfill  the  export  obligation  arising  out  of the  said
icense.  The only course of action with the appellant  in the  given  circumstances
as to seek the redemption which has also not been denied.  The letter of DGFT
ated  17.01.2018  is  apparently  and  admittedly  pursuant  to  the  appellant's  own
equest of seeking redemption. The apparent and admitted fact remains on record
s  that  the  entire   customs   duty  with  respect  to   the   inputs   imported  by   the
ppellant stands  fully deposited  by the appellant  not  only  alongwith  interest but
lso with the penalty  as was  directed to  be paid  while  seeking said  redemption.

These  admitte`d  fact-s are  sufficient to  hold that the  appellant became  entitled  to
avail  Cenvat  Credit  of the  CVD/SAD  paid  by  him  on  the  imported  inputs  in
terms of Rule 3 of Cenvat Credit Rules, 2004 (CCR).

Apparently,  the  said  Cenvat Credit could not  be  availed  any  more  due to  the
stwhile  law  i.e.  Central  Excise  Act,1944  beir,g taken  over by New  GST  Act,
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2017. Perusal thereof shows that the Act contains a provision to take care of such
unutilized  credits  of the  assessee  to  be  refunded  to  them  in  cash.  The  relevant

provision        is        Section        142        of        GST        Act,        with        sub-section
(3) thereof reads as follows:-

I. (3)  Every  claiiii `fiol.  re.func] fillecl  b}'  any i}e'l.`ori  befi)re,  ()Ii  or  Llf`tei.

the  appoiiileil  day,  ]`or  I.efiind  of  any  ollitlulil   (if  C`I:,NV.JT  credit.

diity,   (cix.    inlere.s[   ()r   any   (irhcr   iimtielnl   ii(1.Ill   iinilc>i.   ll.t>   .>xistiiig

lil;v    shllll    heJ    lli.`|)o`sell    ii|    in   iiL:i.i)I-ilLilii.,e'    \i`illi    the    I)I.()\:i`ii)ii`   ()./

exi.`tirig  linv   ilnd  awl)`  {ini(iunl   cvclnliiLill.v  ut.cruiyig   ltj   hiiii   \htill   hc

pLlid  in   cash.   Ilot\iJillls[andiilg  (mylhing  I()   lh('   c.()illrLlr.v  c()ii{iil{1c'il
uniler   rheJ   pr(ivisit)iis  i)i  cxisliiig  I(I\\i   ()lhc'r   lhiln   lhi!j   pl.ti\`i`Nitjm  t>/

.sill)-.sccti()n

(2)  ().i .`ccli()n  118  o`/.Ike  C.cnl].ul  Exci`e  .1((,   I()I+. "

and sub-section (8) (a) and (b) reads as follows:-

`.(8)   (a)   where   in   put.s`iance   of  an   .isscssmem   or   adjuilication

proceedings  insti{utcd`  whether  bct`oi.e.  on  or  after  the  apiiointed
da}.  under  the  existing  la\`'.  aii}'  (`mouiit  ol` tax,  inti`rcst.  fmc  oi.

penalty   becomes   recoverable   1`i-t]m   the   pers()ii.   the   sflme   sh{`ll`
unless recovered under the existing law, be i.eco\'ered  as an arrear
of  tax  under  this  Act  .ind  the  .imount  so  co\'crcd  shall   not  bi`
admissible as inptit tax credit imdcr this Act:

(b)    where    in    piirsuance    ol`    all    assi-ssmenl    oi.    acljudication
proceedings  institutecl.  wlicther  bcfoi.e.  on  or  after  the  appointi`d
day,  under  tlie  existiiig  law.  an}/I  {`mount  ot`  tax,  intL`rcst.   f-inc  or

penalty  becoines  refimdable  lo  the  taxable  tiersoii,  Ihe  saiiie  shall
be  I.efunded  to  him  in  casli  under  the  sfiiil   lav\'.   not\~ilhstanding
anything  to  the  contra[}J  coiitainccl  in  the  said  law  other  tliali  thi`

provisioiis  til` sub-section  (2)  of si`etioii   118  ol` tlie  Central  L,xcisc
Act.1944  alid  the  amount  rejec.ted.  il` ziny.  sliiill  not  be  admissible
as input tax credit umler this Act."

In view of these provisions, denying the said entitlement, that too, on the ground
that  the  letter  of DGFT  camot  be  considered  as  the  assessment  order  is  not
appropriate to my opinion because the fact still remains is that the requisite duty
stands  paid  in  full  by  the  appellant  which  entitles  the  appellant  to  have  credit
thereof though  in  the  form  of cash  in  terms  of the  provisions  of the  new  Act.
Hence,  I  hold  that the view formed by  Commissioner (Appeals)  while  rejecting
the refund is not appropriate. Rather it is beyond the intention of the Legislature.

8. Further, it is also observed that the appeal before Commissioner (Appeals) was
filed  by  the  Department  not  under  the  erstwhile  law  but  under  the  GST  Act.
2017.  As objected by ld.  DR himself that this Tribunal  is  not competent to  deal
with  the  appeals  under  GST  Act.  The  appeal  before  Commissioner  (Appeals)
was  not  maintainable  under  GST  Act  for  a  refund  application  which  was  filed
under  the  erstwhile  law.  The  appeal  as  such  was  not  maintainable.  The  order
under challenge camiot sustain  for the  said reason as  well.  Seen  either from  the
point of view of preliminary objection as has come in rebuttal  from the appellant
and keeping in view the entire above observation as far as the merits of the case
are concerned,  it is held that the order under challenge has wrongly rejected the
refund  despite  an  unambiguous  provision  not only  giving  entitlement  of refund
to the  appellant but also  recognizing for the  refund  eligible  under erstwhile  law
to have been given in cash under new law.  Order accordingly, is hereby set aside
appeal resultantly stands allowed."

Having  perused  the  above  said  order  in  the  case   of  Flexi  Caps   &

P¢1ymers  Pvt  Limited,  I  find that the  issue  involved  in  the  said  case  is  the

/
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s that in the  case  of the  decision in the  case  of M/s  Servo  Packaging

pra.  I  further  find  that  both  these judgements  have  been  passed  by

member bench of the Hon'ble Tribunal.  Further,  the judgement in the

f   M/s   Servo   Packaging   Ltd   has   neither   been   referred   to   nor

uished in the judgement in the case of M/s.Flexi Caps & Polymers Pvt

here fore,  the both these judgements hold good on the issue involved.  I

arlier decided cases  following the judgement in the  case  of M/s  Servo

ging Ltd, which, I find, has not been overruled. Therefore, I do not find

ason to  deviate  from  my earlier  decisions on this  issue.     Accordingly,

owing the    stand  in  my  earlier  orders,  the  appeal  of the  appellant  is

d and the impugned order is upheld for being legal and proper.

3TflrEFTfrz;ai{TedaPrq€3ritFTqFTfatTan3qtraasafaFTaiEITai

The appeal filed by the appellant stands disposed

u=
ryanarayanan. Iyer)
intendentthppeals),
Ahmedabad.
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